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Note.—While the following article is rather lengthy for the JouRNAL, yet the 
matter is so important as concerning the future of prospective citizens, and is so 
clearly expressed by one wholly competent to deal with Evening Schools for the 
Foreign-born, that we give room for it entire, with the hope that New Jersey lawyers 
will carefully read it and use their influence for the best kind of such schools 
wherever they exist and to see that new ones are started where, at present, there are 
none.—EpitTor. 


Slowly but surely a new attitude toward the once much-emphasized 
Americanization is becoming apparent. The War-bred insstence upon 
what someone ironically dubbed one hundred and fifty per cent Ameri- 
manism is dying out. Many of the methods used in those tense days 
savored over-much of the Prussianization which we at that very moment 
were deploring and denouncing. We seemed to forget the old saw about 
the man convinced against his will! It was then the fashion to threaten 
to discharge employés, or to refuse work to applicants because they had 
not become naturalized or signified their desire to do so by formally mak- 
ing their declaration of intention. Loyalty was measured by the quantity 
and quality of accent. Liberty bonds could not be refused. Pressure of 
every kind—social and economic—was brought to bear. Men’s loyalty 
was impugned on the slightest grounds. A thousand fears and dreads 
sprang into life at the sound of a foreign language and foreign newspapers 
were open to grave suspicion. 

The revelations of the War camps, where thousands of soldiers in 
the making, were found to be unable to read or speak the language which 
their officers spoke, or in which their instructions were written, further 
aroused suspicion of the efficiency of the melting pot. It apparently 
wasn’t fusing its elements. The assimilation we had so glibly spoken of 
was seemingly non-existent. Americans found themselves rudely awak- 
ened to the potential dangers of a great mass of foreign-born residents 
and of even naturalized citizens who could neither understand nor use 
the English language. 

Out of this turmoil of suspicion, fear and doubt emerged the move- 
ment hastily and unfortunately called the Americanization movement. Its 
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developments were various and diverse. Community surveys to locate 
and to chart the foreign-born became the order of the day. Organizations 
of widely differing types with its widely different objectives began offer- 
ing panaceas. Schools for foreign born adults, home schools, factory 
‘schools, evening schools, all-day opportunity schools and many other 
warieties at once assumed the most prominent place among the many 
experiments. Great was the satisfaction of the general public and the 
special Americanization enthusiasts at the crowds that poured into the 
schools and equally great was their dismay when they poured out again 
nearly as fast as they had entered. To be sure some classes were always 
full, because the supply in those particular localities was well nigh inex- 
haustible, but the turnover was disheartening. 

What was the cause of this turnover? These schools emphasized 
two things: “English’—to learn to speak it, to read it, to write it; 
“Civics ;” and then to get the naturalization papers as soon as possible. 
Books were borrowed from primary day classes because of their simple 
English and both university men and brawny, horny-handed, all but illiter- 
ate sons of toil, were set to reading: “I see the bird. Do you see the 
bird?” Teachers, volunteer or underpaid, were recruited without regard 
to their inexperience and lack of training in this new field which demanded 
a new methodolgy and an understanding of adult student psychology. In 
seats too small, in crowded rooms with poor lighting, and no equipment 
other than that loaned by the day schools these classes began. American- 
ization was in full swing. 

Then the War ended. America breathed a sigh of relief and set- 
tled down for the most part into pre-War ruts. The fears and suspicions 
died natural deaths and Americanization little by little was forgotten until, 
now, it is unbelievably difficult in many communities to arouse any interest 
among taxpayers or school boards in classes for foreign born. In spite 
of the fact that education has been spoken of as the national religion of 
the United States, this particular phase of America’s educational problem 
—and opportunity—has rapidly lost the interest of the people at large. 

Only a few remembered the handwriting on the wall. But those 
devoted few ever since the decline and fall of Americanization as it was 
at first conceived have been‘slowly, steadily, worthily developing a genuine 
interest along new lines in the foreign-born among us. Believing that 
loyalty is not inculcated by force or through fear, but that, like love, it 
is begotten of sympathy and gratitude, they are seeking to so recondition 
the contacts which the foreign-born make with American life that the 
latter may begin to feel truly at home here. Americanization thus becomes 
neighborization. To quote Dr. Bogardus of the Department of Sociology 
at the University of Southern California: 
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“The Americanization of the foreign-born is largely an indirect 
process. Americanization, as a term, arouses suspicions. An American 
in Italy, for example, would object to a blare of trumpets announcing 
that all Americans were going to be subjected to an Italianization program. 
He might, however, through kindly treatment, and brotherly attention and 
opportunities learn to love Italy and to want to become a citizen of Italy. 
It is in similar terms that we must think and act with reference to the 
Italian, or any other group of immigrants in the United States. 

“Americanization is not a process to be left in the hands of Ameri- 
canization workers as a class, or even in the hands of public educators. 
Employers, landlords and their agents, may render, if they will, tre- 
mendous and fundamental aid to the cause of Americanization, or they 
may through the use of exploitation, injustice and hypocrisy offset the 
good that nearly all other persons can do in behalf of immigrants. Amer- 
icanization is a responsibility and an opportunity which comes to every- 
one who is a citizen of the United States. The best principle of procedure 
is to begin, not with the weaknesses, but with the good will and intelligence 
of immigrants. The process of Americanization, then, depends upon 
good will, social attitudes and cooperation, patient and understanding 
effort upon the part of all who live in the United States. It is simply 
the social habit of being neighborly.” 


Naturally schools for non-English-speaking residents and citizens 
were recognized as offering opportunity for developing just such contacts. 
Few if any communities have reached the ideal state of mind which per- 
mits of organizing schools in the spirit of Dr. Bogardus’ plea: 


“Night schools are praiseworthy, but do not afford a fair opportunity 
to the immigrant to learn. After a man has labored during the day at 
monotonous, tiresome work, the fatigue toxins have tired the brain. Only 
the exceptional individuals among unskilled men have enough of initia- 
tive left to attend school at night. Further, the night school method car- 
ries the implication that the physical work which the unskilled immigrant 
can do is the thing of paramount importance, and that the immigrant’s 
mental and spiritual development is secondary. If the choice could be 
made of giving the unlettered immigrant the poorest or the best hour 
of the day in order to secure his training in citizenship, the best hour 
should be his, not only for his sake but for the nation’s sake as well.” 


Nevertheless steady progress is being made in the direction of recog- 
nizing the needs peculiar to this phase of educational work. 
- Doubtless in the planning of such Evening Schools the following 
thesis is acceptable as a starting point: Though there are important 
specific objectives in the educational work with the non-English speaking 
residents and citizens there are no intrinsically important special objec- 
tives. That is, in the work with these Americans-in-the-making we have 
in mind the same objectives that we have for all native-born, of no matter 
how many generations of American ancestry; the development of a loy- 
alty of the heart and mind and not merely of the tongue and hand; the 
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development of an intelligent, conscientious voting public by deepening the 
sense of social responsibility in the individuals and the widening of 
horizons. 

Methods may differ somewhat from those used for native groups, 
because, though dealing with the same material, i. e., human motives, 
instincts and ambitions, it has produced under such widely varying condi- 
tions that the product naturally differs somewhat from that found in edu- 
cational institutions for the native-born. 

Unfortunately many of the uninitiate who speak of Americanization 
conceive of it as teaching the foreign-born a bread-and-butter English 
which just makes possible their working and getting about in America, 
and cramming them, more or less parrot-wise, with certain unrelated 
facts of governmental procedure before admitting them to the benefits of 
citizenship. But second thoughts make clear that after all these two ac- 
quisitions are only means to an end; mere tools essential to the process 
of settling in a new land and accepting even a small part in its life. Of 
themselves they can not engender loyalty to America nor develop an under- 
standing of American ideals and traditions. 

Again it is clear that the methods used must differ not only as com- 
pared with those obtaining in classes of native-born but within the foreign- 
born groups themselves. The psychology, the potentialities, even the daily 
needs differ, depending upon whether the group to be served is made up 
of the illiterate oppressed peasants from the backward countries of the 
world, or the intelligent, educated, not infrequently university-trained 
citizens of the more advanced nations. Even so the difference lies rather 
in degree than in substance. For all we wish the same pathways, but we 
know their potentialities for advancing along these roads differ as widely 
as their ability to accept and interpret the motives behind the offers of 
help along the way. 

How, then, may Evening Schools be so organized and carried on 
that they can and will develop loyalty, intelligent citizenship carrying social 
responsibility, and widened horizons in Americans-to-be ? 

Loyalty reduced to its simplest terms means love of America and 
American ideals. It is not generally realized that for most immigrants, 
during the first months and even years in America, life is so conditioned 
that there is little or nothing to develop love or trust of Americans, or 
American ideals. Often bitter disillusionment greets them, and those 
who keep their faith in their dreams of America’s freedom and opportu- 
nity for progress and the pursuit of happiness do so in spite of, rather 
than because of, their experiences here. No amount of instruction per se, 
nor of cajolery, advice or threats, nor of memorizing patriotic songs and 
creeds, nor of flag-saluting, can develop love and loyalty. People young 
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and old alike, love only when there is some lovable quality engendering: 
love; something to live. Love and loyalty are fruits of the same tree. 
It is axiomatic that a child’s love for his parents grows in response to and 
in proportion to the love and care he receives. So it is with love of 
country and the loyalties growing out of it. 

Such loyalties can best be developed through neighborly and friendly 
contacts with the best and finest in American life. Opportunity must be 
given for first-hand knowledge—not hearsay nor even book or classroom 
information merely—of how American ideals express themselves in the 
home, in business and social relations, in matters of individual and public 
health and in governmental affairs. The establishing of such contacts for 
students with American families imbued with the true American spirit, 
and just so far as each student is ready to appreciate—in the root mean- 
ing of the word—and to make use of such opportunities, is a legitimate, 
indeed essential, extra-mural activity of the directors of such schools. 

At least one American friend for each foreigner could be made a slo- 
gan with which to conjure. The Big Brother and Big Sister movements 
in communities where they are organized should be one medium. Intro- 
ducing students to personal friends, recruiting new friends for such a 
purpose, placing them as roomers in American families and making con- 
nections for them with church groups, are all incalculably valuable aids, 
though a very slow process due to the general indifference to or actual 
distrust and dislike of the foreign-born—a strangely un-American preju- 
dice, by the way, doubtless arising out of our all but insular situation, 
which leads us to think that all foreign-born are either of merely pick-and- 
shovel calibre with sordid money-getting notions or Counts and Dukes 
with the same notions. 

If these and similar plans are made on a carefully thought out basis 
two purposes are served: the foreign-born are informed concerning Amer- 
ican standards and ways of living and thinking, and at the same time the 
native-born are informed concerning these new-comers. The latter result 
develops an understanding and an appreciation of these strangers who are 
among us not before deemed possible. 

Another loyalty produced is the feeling of economic stability; the 
natural result of being a square peg in a square hole or a round peg in a 
round hole. For educators who look beyond the mere tool acquisition of 
bread-and-butter English and the completing of the naturalization proc- 
esses, this is a phase of work well worth consideration. Obviously it is 
an economic asset to our nation to have each man doing the work which 
he has spent years in his native land learning how to do. It is often 
only with great difficulty and after many weary months of moving from 
place to place in search of work that the immigrant finds the work he is 
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prepared to do best. Often he gives up and learns some new trade in 
hasty, makeshift fashion, or just does odd jobs here and there hoping 
against hope that a day of adjustment will come. A pastry baker (Paris 
trained) putting on tin roofs; a cabinet maker and graduate of a school 
of design at a silk weaving machine; a barber losing his delicacy of touch 
as a laborer in a factory; a bank clerk washing dishes and a bookkeeper 
with a road gang, are only samples of hundreds of authentic misfits. 
Agencies, it is well known, often exploit these workers by finding them 
“jobs” from which they are soon discharged only to return to the agen- 
cies, pay another fee and take up another short time position, foremen and 
agencies dividing the fees. The more quickly a worker finds his own 
proper work the more quickly and completely he becomes an asset to the 
nation and an “adjusted” member of society as well as a contented and 
useful citizen. An alert director can often help solve problems of this 
nature. 

Furthermore, loyalty recognized in others tends to breed loyalty, 
and disloyalty discovered in those about one tends to break down one’s 
defences and permits hitherto unthought of disloyalty to develop. A knowl- 
edge of the side of American life which first presents itself to many of the 
immigrants is often an appalling revelation to those unfamiliar with con- 
ditions. No wonder many of them quickly acquire the idea that “money 
will do anything in America” and set about trying to make use of that 
knowledge. Sometimes it is the native American who tries to take 
advantage of the “greenhorn;” sometimes their own former countrymen 
are still more clever at the game; sometimes it is only their own ignorance 
of and unfamiliarity with American customs and traditions which lead 
them into difficulties. There is, for example, the classic case of the 
woman arrested for continuing to dump her ashes into the lane that passed 
by her house against her neighbors’ unintelligible protests, who in her own 
country would have been subject to arrest for not doing so, for there the 
roads were so built. Over-charging of foreigners is frequent; advantage 
is taken in contract making; promises are made—not always unfulfilled 
—that for a price the road to obtaining this license, or that certificate, or 
naturalization papers themselves, can be shortened and made easier. That 
ugly monster, graft, which is too often permitted existence because ignored 
by Americans, sticks its head constantly in the faces of the immigrants 
and they learn to take it for granted. Many scorn to make use of it, 
but others learn to say, “Everybody does it; why shouldn’t I?” And so 
these latter “get there” sooner—a lesson the recently arrived immigrant is 
not slow to learn. 

A few years ago the ‘New York Times” printed without adverse 
comment a “boxed” account of a New York Judge who passed, for his 
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cleverness, a young applicant for citizenship when, during the examina- 
tion, the latter was discovered to be consulting answers which were cun- 
ningly written inside his hat. How do newcomers who make only such 
contacts come to know true Americanism? The schools should, can and 
do help to establish counteracting contacts. 

The second objective of Evening Schools for foreign born, namely, 
the development of an intelligent, conscientious citizenry having a keen 
sense of social responsibility, is more readily seen to be germane to the 
work of such institutions. Many of the countries from whom our foreign 
residents come have limited voting franchises, so they may never have had 
any responsibility in regard to voting. Or they may largely lost that 
sense of responsibility during their five or more years of waiting for the 
completion of the naturalization process. Again, political ward organiza- 
tions or similar groups often sweep them into their ranks telling them, 
“That’s the American way—just follow the leader.” And who is there to 
undeceive them? 

The schools should be equipped to develop thinking voters and respon- 
sible citizens as potential office holders for, legally, a foreign-born citizen 
may reach any height politically save only that of the Presidency itself. 
Here, too, belongs the effort to develop conscientious workers, or, as most 
often is necessary, merely to help them retain the conscientious 
attitude toward their “jobs,” which is part of the inheritance they 
bring from most of the countries represented by our immigrants. This 
attitude is all too often broken down by the kind of competition they meet 
here. Here, too, belongs the opportunity of maintaining the standards 
or developing new ones which may produce fit parents for the next gener- 
ation of American-born citizens and of narrowing the gulf which too often 
separates the foreign-born parent and the American-born children. Many 
a story can be told which pictures vividly the danger to society of this 
separation. 

Much of the crime wave sweeping over the younger generation is 
undoubtedly due to the loss of authority by the foreign parents whom the 
children often scornfully dub “greenhorn” in token of their unfamiliarity 
with what the children are pleased to think they have discovered are 
American ways. One of the many illustrations which might be chosen 
is that of a young girl upon whom the writer called with the request to 
see her parents concerning her being permitted to join a neighborhood 
club which was being formed. Instantly she responded with a proud lit- 
tle toss of her head, “O you don’t need to ask my parents. They are 
Americanized and let me do anything I want to do.” Just as they see 
the freedom of America’s young people without understanding it, so they 
are ignorant concerning much else which they see. 
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How best can a sense of social responsibility along these varied 
lines be developed that will combat alike the evils of Let-George-do-it-ism 
and the Twentieth century over-emphasis upon individualism ? 

Teachers of the foreign-born have a peculiar opportunity in these 
directions for they deal with adult minds. Such teachers have another 
chance, as it were, and at a time when those who most need to be reached 
are usually lost to teaching influence. What, for instance, might it not 
mean if America could catch and hold in groups for the discussion of such 
problems all our native-born who left school at 14, or 16, or 18, or even 
the college men and women who graduate as some do when too young 
to discover what it is all about. And the foreign-born are within reach. 
Their language necessities will bring them to school and properly organ- 
ized schools will hold them. 

In this phase of the classroom work, as in all others, success depends 
chiefly upon the type of teacher in the classroom, his or her maturity of 
thought, social outlook, ability to lead thought without dominating it or 
antagonizing the thinkers. Topics dealing with the government, from 
taxes to Presidential functions, belong here of course, and topics concern- 
ing industrial problems, such as labor turnover, irregularity of workers, 
value of dependability in deed and word, employé compensation, the vari- 
ous forms of industrial organization which are arising—these and many 
other allied subjects. It is no light matter to attempt to remould minds 
formed by traditions, superstitions and theories inherited from a like- 
minded ancestry of hundreds of years. A slow, delicate process it is and 
discouragements for the faint-hearted lie thick along the way. 

The third objective is the widening of horizons for both such as have 
so far found life a drab existence of routine; working, eating and sleep- 
ing without even a glimpse of the joy of living, and also for those who 
wish to continue hobbies and avocations which have already put joy into 
their life. 

In one Evening School class a Pole wrote: “Do you know why I 
like America? I came to this country a real peasant. I had eyes, looked, 
but I no see. I had ears, listened, but I no hear. America open my eyes 
and my ears. She made like a new world for me.”” An Evening School 
teacher whose class was with tke immigrants of least background said that 
she felt as if she were watching the difficult but fascinating process of 
butterflies freeing themselves from their chrysalises and preparing them- 
selves for flight. Students at the other end of the scale say: “I was 
not sure when I came that I should wish to make America my home, but 
what I have learned in these evening classes of America, her traditions 
and ideals, make me know that I shall always stay here.” 

Thus is it demonstrated that such schools are functioning. Here, too, 
it is the classroom teacher, whose tact and sympathy, enthusiasm and 
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intuitions, must discover personal needs, wishes, ambitions, so that they 
may be called to the attention of the principal or director, who clearly 
must be a full-time worker if he or she is to have time and opportunity 
to achieve the various ends these demands imply. 

Trips to local or nearby metropolitan museums, to concerts, and to 
libraries, inspection of local government institutions, such as fire head- 
quarters, court houses, jails, post offices, telephone centrals and so on, 
bring satisfying results. For those who are hobby riders there is a 
delight and a permanent value in helping them reéstablish connections 
which permit of their continuing their avocations. This is not always 
sO easy as it may sound. It may include finding music, dancing, or art 
teachers, occasionally at special rates; or finding opportunities for prac- 
tice; or bringing together congenial personalities; indicating special types 
of magazines; obtaining entreé into special groups, such as a stamp col- 
lector’s club; establishing guest privileges in American homes; making 
possible as much wholesome recreation as can be managed at a school 
center, or a “Y,” and so on and on. 

There is probably no truer dictum than “Tell me how you spend your 
leisure and I will tell you what kind of man (or woman) you are.” That 
recreation of the right sort in all or any of its forms is an essential part 
of education is no longer questioned. Through the schools America can 
extend these opportunities. 

Is it possible for Evening Schools for foreign-born to achieve these 
objectives to any appreciable extent? Undoubtedly! Evening schools 
organized on the basis of interpreting America to her citizens-in-the-mak- 
ing can achieve these very ends. There are schools that are doing it. 

Can America afford to so staff and equip schools that they are able 
to achieve these goals? That is not the question, but, rather, can she 
afford not to welcome the newcomers in this way? Such schools should 
never be thought of as philanthropic ventures. They are essential to the 
best interests of America. By these means discontent is stamped out, 
disillusionments are destroyed, faith in American ideals is revived, grati- 
tude and loyalty are implanted, hope is given a new lease of life. We 
cannot afford not to do these things for the majority of the foreign-born 
among us. Though there are those who survive the ordeals and retain 
the essence of the American spirit which was strong in them before ever 
they reached our shores, such are rare. (Michael Pupin: “From Imm 
grant to Inventor;’ Carl Christian Jenssen: “An American Saga”). 
We have permitted them to come—indeed have urged them and in some 
cases have gone out and brought them in—to do the work we do not like 
to do ourselves. We must play the game. We must not fail to make 
America home to them. 
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What are the essentials of organization for a school based on the idea 
of interpreting America? 

1. A full-time director trained in this special field, who has an eye 
single to the cause, who believes in its values, who appreciates its po- 
tentialities, who endeavors to make use of every opportunity offered in 
classroom, in recreation evenings and in personal contacts themselves. 

2. Teachers imbued with the “Spirit of America,” the very spirit so 
admirably portrayed by Angelo Patri, himself an American by adoption, 
in his book of that title. Teachers, who, while competent to teach Eng- 
lish at its best and to give such information as is desired, or needed, 
realize that their chief task is to make the America envisioned by the 
founders of this nation live again for these newcomers and win their 
wholehearted codperation in trying to fulfill those very visions. Teachers 
trained in adult psychology and the special methodolgy these classes re- 
quire. Teachers with a sympathetic personality that permits them to see 
themselves in their students’ places. Teachers who keep the director 
informed of every special need her classroom contacts reveal. 

3. Equipment that is suited to adult uses, not borrowed from pri- 
mary day classes. Text books and supplementary readers that meet adult 
needs and stimulate their interest and yet are couched in language simple 
enough for students of a new tongue. And such books can now be had. 
An abundance of objective material—for thus much time is saved—and 
evening hours for workers are precious. Historical moving pictures of 
the best type, such as the Yale University “Chronicles of America” 
series. 

4. Proper lighting, sufficient heat for wild winter nights and proper 
seating. Fatigued bodies struggling against the disadvantages of cold 
rooms and deficient lighting, or crammed into seats built for little chil- 
dren, are not conducive to vigorous, alert mental effort. 

5. Careful classification into small groups. With thirty in a class 
and a two-hour session each man or woman has exactly four minutes 
in which to practice the English he is trying to learn, if the teacher never 
speaks at all and there is not a single minute lost. Actually he receives 
about one minute of individual attention. It is clear that classes must be 
small. The students must also be properly classified. Men who speak 
fairly well must not be placed in the beginners’ class just because they have 
never learned to write any English. Women who have picked up reading 
and writing at home, but have made no contacts which gave opportunity 
for speaking English, must not be assigned to beginners’ classes. Begin- 
ners’ groups must contain only those recently landed and without knowl- 
edge of English gained in their native schools. Illiterates who have lived 
in America for many years and so speak an intelligible English and under- 
stand readily must not be put into intermediate groups with educated 
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students who also speak some English. These seem obvious classifica- 
tions to suggest. But, if funds are not provided to permit of many small 
classes instead of a few large ones, there can be no such groupings. Stu- 
dents, being under no compulsion to stay, when they find that they learn 
little or nothing of course do not continue to attend. 

6. Recreational work, trips of informative value, the establishment 
of contacts with all that is most truly American. 

The essentials, then, are at least one full-time director, a carefully 
selected teaching staff, proper equipment, books and other supplies adapted 
to adult needs, opportunity for becoming acquainted with Americans ; 
but the greatest of these is a well-chosen teaching staff. The director can 
not function completely without such teachers for they are his or her 
“feelers.” They discover the way for him or her. The best of equip- 
ment and physical condition only half function under the direction of the 
wrong teachers. 

Evening school teachers must be so well paid that there will be a 
superabundance of applicants in order that the director need choose only 
those fit for this task. Only thus can the maximum number of students 
be attracted and held. And, if not held, most will never discover the 
heart and mind and soul of America. 

The problem of interpreting America to the Americans-to-be might 
almost as well not be attacked at all as to be attacked half heartily. A 
certain Evening School opened one October with three classes of about 
thirty students each. In December there were still three classes, but each 
had one lone student! Some of the casualties were due to natural causes, 
with which all Evening Schools for adults contend (illness, overtime, 
home demands and change of work or residence), but most could be di- 
rectly traced to the inadequacies of the school organization. 

It is often argued that small communities cannot pay the price of 
such organization. ‘‘Per capita cost” is the name by which many a good 
cause in America goes to an early grave. If only the “per capita profit” 
could be as readily stated in figures as the cost can be, many a good 
movement could be saved. But such profits are intangible. Statisticians 
cannot plot their curve and few tax-payers have faith to believe what their 
eyes cannot see in black and white totals. 

Even for such communities there is a solution. Let Boards of Edu- 
cation combine. Develop the consolidated Evening School idea. In the 
largest of a group of small neighboring towns select a centrally located 
building accessible by trolley and bus. Advertise that students willing .to 
pay their transportation charges and maintaining a good record of attend- 
ance will have their tuition paid by the Boards in the districts in which 
they are residing. There are students attending schools at a distance 
which requires a trip of forty or fifty minutes. They pay monthly trans- 
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portation charges more than double their non-residents’ tuition fee. Yet 
these students attend. And many more would if Boards weuld meet them 
part way in a helpful spirit of cooperation. 

Coéperating agencies, their power to aid in building the home feeling, 
and the consequent loyal responses of the foreign-born, can be made into 
a story of their own. The path of the newcomer is unbelievably beset 
with traps as it were. Exploiting dentists, doctors, lawyers, insurance 
agents, license dispensers, professional witnesses, vote getters! How many 
there are who fatten on the “greenhorns!” The full time director in some 
cities works with a Council for foreign-born made up of reliable profes- 
sional and business men of that community who agree to serve in relays 
the special needs which arise, at rates proportioned to the ability of the 
applicant to pay. Free service is almost never sought, desired, or ac- 
cepted. But dependable service is often sought and found wanting result- 
ing in readily understandable resentment and scepticism concerning Amer- 
ica and her ideals. 

The Naturalization Courts themselves, as Delaware and Connecticut 
and Massachusetts and certain others are proving, can by raising the 
standards of admission to citizenship so cooperate with the Evening 
Schools that no one can become a citizen who is not worthy to be so and 
capable of true service to the country whose protection he is seeking. 
Watching the form of naturalization in some of the packed Courts one 
wonders just what emotion is aroused in the hearts and what thoughts in 
the minds of those wh ohave dreamed of that day’s proud honor for five 
long years or more. And thereby hangs many an astounding tale. The 
following is quoted from the New York Times: 


“6,500 BECAME AMERICANS HERE IN A SINGLE WEEK 
“County Clerk’s Office Did a Rushing Business in Naturalization 


“Fifteen a minute—more than 6,500 in a week—is the record estab- 
lished by the Bureau of Naturalization of the New York County Clerk’s 
Office during the week of March 8-15. Aliens were herded, shoved and 
pushed. They broke windows and one glass door. They bruised one 
another, and one was arrested and fined for disorderly conduct. But they 
repeated the oath of allegiance, kissed the American flag and left the 
County Court House citizens of the United States. 

“The rush was due to angorder from Washington announcing that 
no more money would be appropriated ‘or made available’ for the naturali- 
zation of citizens by the County Clerk of New York County. ; 

“Each Justice was scheduled to make 150 citizens in the hour or so 
that they were before him. The first day citizens were not made quite 
so fast, but during the remainder of the week the Justices made up what 
they lost on that day’s quota. . . . 

“Due to the pressure he was working under, the Deputy Clerk’s re- 
cital sounded somewhat like this: 
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“Do you solemnly swear to support the Constitution of the United 
States against all enemies foreign and domestic and bear true faith and 
allegiance? So help me, God. Where were you born? 


“ *Poland.’ 
“*And forswear all allegiance to Poland. Kiss the flag! Wait for 


a card! Come around to Naturalization Bureau! Outside!’ ” 





ABOUT WILLS 
BY FORMER JUDGE FRED G. STICKEL, JR., NEWARK, N. J. 


[Concluded from Page 239] 


We will now consider another type of case illustrating the require- 
ments of care and skill in drawing a will. 

Jacob Holzman made a will leaving all his property to his wife and 
appointing her his sole executrix. No provision was made to cover 
the contingency of her death before her husband or the possibility that 
she might die before undertaking or completing her administration of the 
estate. 

Jacob died and within a few days thereafter his wife, through griev- 
ing over her loss, also died. The will was offered for probate. The 
wife having died and no alternative executor having been provided for, 
the will was without an executor. The duty therefore devolved upon the 
Surrogate of appointing someone to administer the estate. The officer 
appointed under such circumstances is known as an administrator with the 
will annexed, and before he can be appointed, the next of kin must be noti- 
fied. I was then Surrogate and I proceeded to draw the petition for pro- 
bate and administration. To my surprise the first dozen named next of 
kin were nephews and nieces residing in Germany, many of the nephews 
being at the front fighting Germany’s battles. It seemed as though this 
would be another estate which would be involved in litigation and delay, 
but the last name given was that of a brother, a resident of New Jersey. 
That saved the day, because we were able to appoint him administrator 
with the will annexed upon his giving a bond in double the amount of the 
personal estate. Had this not been the case, all of the non-residents must 
have been given at least thirty days’ notice before the desired appointment 
could have been made. The situation described would have been avoided 
had the maker of the will simply provided that in the event of the death 
of his wife or her failure to qualify as executrix, some other named per- 
son should act. Had some such provision been in the will, the person 
named could have appeared before the Surrogate, presented the will and 
been appointed without giving a bond and without notice to anyone. In 
fact it is always wise in drawing a will where the maker desires to appoint 
a member of his family or a beneficiary as Executor, or to appoint other 
than a corporate Executor, either to provide for two executors or for 
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alternate executors, that is that in the case of the death of one executor 
the alternate shall act. Of course even this precaution would not be 
necessary if the will maker selected a corporate Executor, such as a Bank 
or Trust Company with its normal permanency of existence. Some peo- 
ple, I believe, imagine that by having more than one Executor the fees 
or commissions for administering the estate will be increased, but this is 
not so, for whether there is one Executor or three the aggregate of the 
commission is the same, the three sharing the same commissions that the 
single Executor would receive. Again some people, believing that they 
cannot select beneficiaries under the will as Executors are unable to deter- 
mine upon more than one outsider: but of course those who believe that 
they cannot select as Executors their relatives or beneficiaries are wrong. 
A person who acts as a witness to a will cannot share or take under such 
a will and by signing as a witness loses all benefit thereunder. This rule 
of law may have produced the foregoing confused notion which some peo- 
ple have that their beneficiaries cannot be their Executors as well. Asa 
matter of fact the rule of law that prevents a witness to a will from tak- 
ing thereunder does not prevent a witness from also being an Executor 
and one appointed as an Executor in a will may also be a witness. 

David Payne made a will whereby he devised all his property to his 
wife, Susan. Susan made a will whereby she devised and bequeathed all 
her property to her husband, David. David in his will appointed Susan 
his sole Executrix, and Susan in her will appointed David her sole Execu- 
tor. They subsequently decided to take a trip around the world. The 
ship that they were travelling on at one point in their journey foundered 
in a storm, sank, and almost all aboard were lost, among them David 
and Susan. They never had had any children. Immediately the question 
arose which had died first, and as Susan’s relatives claimed the property 
of Susan and David, and David’s relatives claimed the property of Susan 
and David, long litigation ensued, all of which could have been avoided 
if Susan and David had inserted in their wills what I prefer to call a 
“titanic clause,” that is a clause providing that in case of their death to- 
gether, in or as the result of a common accident, catastrophe or other 
happening or occurrence, the estate should descend to and become the 
property of a certain other person or persons named in the will and certain 
named persons should act as Emecutors. 

I have given you the results of the more commonly defective wills 
and will now take up the more common results of the failure to make a 
will. In such case the will of the State must operate, the State’s plan of 
inheritance, that is the laws and decisions relating to the descent of real 
estate and the distribution of personal property. 

Harold Sparks owned a piece of real estate, was married and blessed 
with three children, all of them under age, that is under the age of twenty- 
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one years, the age of majority for both boys and girls. He was a busy 
man, too busy apparently to make a will, and died without one. The real 
estate descended to his nearest of blood, his three children, subject to the 
dower of his wife, a one-third interest in the net return from such real 
estate. His personal estate, that is money in bank, building and loan stock, 
his business, and anything moveable, became the property of his wife and 
children, the wife being entitled to one-third and the children to two- 
thirds. An administrator for the estate and guardians for the children 
had to be appointed with the consequent bonds; resort to the courts be- 
came necessary to disentangle the title, the children being minors, all of 
which entailed considerable expense and long delay. A simple will would 
have avoided this and enabled the husband and father to express and have 
carried out his own desires. No one has a right to be so busy as to 
neglect his obvious duty to those dependent upon him. 

Another case which came under my notice was particularly disturbing 
in its results. 

Charles Becker was unmarried and lived with his mother. He bought 
a piece of property worth in the neighborhood of $7,500, and somewhat 
mortgaged. He became sick, and his mother did not wish to trouble him 
about making a will. He was her only son. He died without a will. His 
mother proceeded to collect the rents and to pay the debts on the property. 
As she advanced in years, she was eighty when I first became acquainted 
with her, she thought she would like to sell the property. Upon consult- 
ing a lawyer, however, to her astonishment she found that she did not 
own the property. It had descended to and became the property of her 
son’s uncles and aunts, very few of whom she knew and most of whom 
were in Europe. Undoubtedly Charles Becker wanted his mother to have 
the property, undoubtedly she needed it, and the inability to sell it seri- 
ously handicapped and jeopardized her support and comfort in her old 
age; but he failed to express his intentions in the only way he could make 
them effective, namely, through the medium of a will made in time. The 
result was that a long drawn out and expensive litigation took place in 
order that the property might be sold, his mother received the income 
from the sale price, and when she dies the principal (which she cannot 
touch) will go to and become the property of aunts and uncles of Charles, 
many of whom he has never seen. It is true that the law which pro- 
duced this unhappy result was shortly thereafter changed, but I instance 
this situation to indicate how dangerous it may be to fail in your duty 
to make a will. 

Abraham Felzenberg owned a piece of property, had no children, and 
died without a will. He had a few dollars in the bank, which his wife 
received, since by law, where a person dies without a will and without 
children surviving, the wife takes all the personal property. Not so with 
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the real estate. His wife was merely entitled to her dower therein, that 
is, one-third of the income therefrom. Some relatives of Abraham’s 
somewhere in the then war-racked Poland, acquired the property and 
Abraham’s wife was required to support herself by daily labor. 





STATE v. STEVENS 


(Somerset Oyer and Terminer, May, 1927) 

Criminal Proceduwre—Audit and Payment of Bills by Board of Freeholders 

Case of the State of New Jersey against Henry Stevens et al. Sur 
indictments for murder. In the matter of the claims of Bureau of Foren- 
sic Ballistics and John A. G. Grant, Sheriff of Ocean County, certified for 
payment by Hon. Alexander Simpson, Deputy Attorney-General. 

Memorandum decision by Parker, J., as Presiding Judge of the 
Court of Oyer and Terminer. 

Part of the aftermath of this important criminal proceeding is the 
audit and payment of bills incurred by the special Prosecutor or under his 
authority. 

The statute, Section 95, of the Criminal Procedure Act, provides 
that “it shall be the duty of the prosecutor of the pleas for each county 
to use all reasonable and lawful diligence for the detection, arrest, indict- 
ment and conviction of offenders against the laws; and all necessary 
expenses incurred thereby certified to and approved under his hand by a 
Judge of the Court of Oyer and Terminer or the Judge of the Court of 
Quarter Sessions for any county, shall be paid by the Board of Chosen 
Freeholders thereof.” 

This Act was applied in Lindabury v. Freeholders of Ocean, 47 N. 
J. L. 417, where special counsel was employed to represent the State in a 
murder case; in Knight v. Same, 48 N. J. L. 70, stenographer’s bill in the 
same case; and 49 N. J. L. 376, a detective’s bill. In the present case, 
special counsel was employed, and deputized by the Attorney-General, 
pursuant to statute. C.S. 152, Sec.1; P. L. 1911, p. 325; P. L. 1922, p. 
11. Such counsel, operating in cooperation with the local prosecutor, 
though apparently superseding him for the purpose of these cases at least 
(O’Reardon v. Wilson, 4 Misc. 1008, 135 Atl. 280), employed various 
assistants in the investigation of the case in securing indictments and in 
preparing for trial. Large expense bills were incurred in one way or 
another, and among them I received, duly certified by him for payment 
and with a request for my counter signature as presiding Judge, the bill 
of the present claimant amounting to $4,444.23 for services and disburse- 
ments over a period of about three months. 

The trial having resulted in an acquittal, and the State having aban- 
doned further prosecution on all phases that remained pending, the 
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Board of Freeholders requested the Court not to certify expense bills in 

this matter, without giving the board an opportunity to look into them 
and object if they saw fit, on any proper ground. This request I was 
entirely willing to grant, though it was not contemplated by the statute 
at that time. The Legislature has recently enacted a statute on this point 
which is not before me and need not be considered. The request was in 
line with a practice that I had followed in Morris county for several 
years, where it had worked well. Accordingly, all bills were passed over 
to the board, without Court certificate in the first instance. Some were 
conceded as proper; some disputed as excessive. Two were materially 
reduced; others, after hearing and consideration, were ordered paid. 
The bill now before me was vigorously protested as both unwarranted 
and excessive; and in order to ventilate it thoroughly, there was a hear- 
ing at which I presided, at which both sides were represented by counsel, 
and which lasted all of the opening day of the term after the grand jury 
had been sent out and a short calendar called. It appeared that the “Bu- 
reau of Forensic Ballistics” had been a partnership, consisting of Charles 
E. Waite and Calvin H. Goddard, formed in March, 1925, with written 
articles in the shape of a letter by Goddard to Waite stating the terms 
and acceptance thereof endorsed on the letter by Waite. The partnership 
continued in operation till November 13, 1926, when Waite died. The 
Hall trial was then one-third finished; it began November 3 and ended 
December 3. 

Both partners worked to some extent on the case, but the bulk of 
the bill was for services by Waite. Goddard’s part consisted entirely of 
services rendered and expenses incurred as a ballistic expert, on the eve 
of and during the trial: 

Photographing bullets, $150; microscopic and other examination of 
bullets, $200; two days’ attendance at trial and testifying, $200, and in- 
cidental expenses. 

With this part of the bill I have no difficulty—it is expert service 
by a man holding himself out and apparently recognized as an expert 
in matters of this kind, and sworn to by him as charged at his regular 
rate paid ordinarily without question. 

The remainder of the bill relates to services alleged to have been 
rendered by Waite and expenses incurred by him in connection therewith. 
Waite is dead; the testimony as to what he did comes from Goddard, his 
former partner. Prior to the partnership, according to the testimony, 
Waite worked in part as a ballistic expert, though not scientifically edu- 
cated in that line, and partly as a general crime investigator, an expert 
detective in a sense, though mostly in the line of office business, as I under- 
stand the matter. It was his assistance that was asked by the Deputy 
Attorney-General; in part, because he had been acquainted with the case 
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from the very beginning. In 1922, immediately after the murders, he had 
investigated the matter for a New York newspaper and obtained infor- 
mation which was believed by the Deputy Attorney-General, after the 
matter had lain dormant four years, to be of paramount importance to the 
State’s case. This appears by the correspondence of September 7 to 13, 
inclusive, consisting of two letters from Senator Simpson and one from 
Waite; Simpson inquiring what Waite’s terms were, being told they were 
$50 per day, and assenting thereto without qualification, on a basis, as 
Waite wrote, that “until the final termination of the case I am to hold 
my personal service at your disposal, my remuneration to be paid by the 
State of New Jersey (sic) at the rate of $50 a day and actual out-of- 
pocket expenses incurred in the investigation;” laboratory and photo- 
graphic work extra. This letter was written September 9, at which 
date Waite had already done 11 days’ work charged at the stated rate. 

After the acceptance of the 13th, according to the testimony of Mr. 
Goddard, which I see no reason to doubt, as it was given with apparent 
candor and subject to a strict cross-examination, Waite apparently con- 
sidered that all his time was to be devoted to the Hall case. He attended 
to no current business except answering an occasional telephone call and 
writing an occasional emergent letter. He arrived somewhat late at the 
office, 10 o’clock or so, but worked into the night till 10 p. m. or mid- 
night, sometimes till 4 a.m. He made out no bills and the office finances 
were embarrassed thereby. He worked on Sundays as well as week days. 
It is not unlikely that he died as a consequence of overwork in connection 
with the case, for Mr. Goddard stated that he had a bad heart, and he 
lasted about 36 hours after he was taken ill. He kept a personal diary, 
and made entries therein until he received the $50 a day letter, when they 
ceased. But there are entries of expenses in the books; September 15, 
to Somerville; September 27, telephone to Trenton; 28, expenses with 
Col. Yates; 29, 30, ditto to Governor’s Island; 30th and October 1, to 
Jersey City; October 9 to Governor’s Island; 24, ditto. 

The work to which Waite devoted himself appears to have been the 
general examination of all the statements obtained from witnesses and 
others and documents where available, including finger prints, analysis 
and comparison, and the preparation of commentaries and conclusions 
thereon in such form as to cofsstitute a rather elaborate trial brief on the 
facts. That his work was satisfactory to the prosecuting counsel appears 
from the fact that the bill is certified to the Court as correct. In August 
there were three days in California, where he happened to be at the time, 
visiting and interviewing the witness Dickman. From September 1 to 
November 11 there are charges for a total of 69 days more, or 72 in all. 
I cannot disregard the sworn testimony of his partner, interested though 
it may be, that Waite worked on all these days on the case, and often far 
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into the night. There were produced before me three folio loose leaf 
binders containing a great mass of typewritten matter collated, compiled 
and dictated by Waite and used for the trial. It is perfectly clear that 
he was specifically employed by the Deputy Attorney-General as an 
expert investigator already having valuable data then obtainable nowhere 
else, and at a definite rate per diem stated in writing. Looking at it some- 
time after the case has closed, we are in no position to criticise it as either 
improvident or extravagant. A special prosecutor, on whose shoulders is 
placed the tremendous burden of securing indictments and, if possible, 
convictions in a murder case of world-wide celebrity which had lain 
dormant four years and was believed to be dead; in which evidence had 
been lost or dissipated, witnesses had died, another was believed to be 
slowly dying; in which rumors were rife of suppression of evidence and 
hostility of important witnesses, must not be held too strictly to account 
in retaining a man accredited as an expert crime investigator already in 
possession of important data. It may be, as we see it now, that Mr. 
Waite’s services were not worth the price put upon them; but the con- 
tract is to be viewed as of the time when it was made; and the Court 
cannot look into the mind of the prosecutor as of September 10, 1926, 
when the defendants had been held without bail, but had not yet been 
indicted, and know what he knew or reasonably believed at that time. 

I have said quite enough to indicate that Mr. Waite was properly 
employed at a stipulated wage, and worked under that employment until 
he died. I am unable to do otherwise than hold that the bill, large as it is, 
is a proper one to be paid. 

At the hearing a difficulty arose in relation to the claimant. The bill 
was rendered as for the services of the partnership, Mr. Goddard claim- 
ing as surviving partner. For the county it was claimed, and with some 
force, that Mr. Simpson did not employ the partnership touching the work 
done by Mr. Waite, but employed Waite personally. In reply to this there 
was put in evidence a paper writing signed by Waite on his deathbed, and 
claimed to be an assignment to the partnership of any personal claim in 
this case. It is criticised as being testamentary in character, and on other 
grounds. Waite left no will; the manager of the hotel where he lived 
was appointed administrator as a creditor. I do not think the county 
should run the risk of litigation at the suit of the administrator, especially 
in a matter of this consequence. There should be a receipt and release 
from both Mr. Goddard as a surviving partner and personally, and from 
the administrator, in form satisfactory to counsel for the county. 

There are some expense items with the bill, particularly stenographic 
and copyist work. They are approved as rendered. The total seems to 
be $4,444.23 as annexed, subject to verification of figures. 











a 








SaaS re US 











276 THE NEW JERSEY LAW JOURNAL 


The introductory matter contained in my memorandum, touching the 
claim of the Bureau of Forensic Ballistics, filed herewith, is applicable in 
this case also and need not be repeated. 

The present claim is in two parts. One part, amounting to $1,490.34, 
is for services and “auto hire” in “keeping Henry Stevens under surveil- 
lance,” as directed by the Deputy Attorney-General assigned to prosecute 
the case, and runs from August 28, 1926, to September 15, 1926. Of this 
amount the per diem charged is 102 days (or nights) of 12 hours each 
at $7.50, $765; and auto hire, 3,454 miles at 21 cents per mile, $725.34; 
total, $1,490.34. The other part relates to bringing witnesses from Laval- 
lette to Toms River to be questioned there, at various times beginning Au- 
gust 28, 1926, and ending October 26, 1926. 

The charge is for services, 17 days of 12 hours each, night work 
counting the same as day work, at $7.50 per 12-hour day. $127.50; auto 
hire, 614 miles at 21 cents, $128.94; total, $256.44. 

Henry Stevens was one of the parties indicted, and one theory, perhaps 
the principal theory, of the prosecution was thet he had actually done the 
shooting near New Brunswick in September, 1922. His alibi was a hotly 
contested issue at the trial. Of the four defendants, he was the one 
alleged to be expert in the use of firearms; and part of the task of the 
State was to show not only that he possessed firearms and the skill to use 
them, but that he could and did go from Lavallette to New Brunswick on 
the night of the murder, arriving in time to be on the scene of the murder 
when it was committed. The greater part of the proof on this line would 
necessarily be circumstantial; and after the lapse of four years, the piec- 
ing out of a chain of circumstantial evidence was, to say the least, ex- 
tremely difficult. But the case was of capital importance in more senses 
than one, and the good name of the State was deemed to be involved. As 
noted in the other memorandum, if we are to view the claim from the 
proper angle we must try to put ourselves in the place of a prosecutor 
with the responsibility resting on him of securing incriminating evidence 
in line with his theory of the case, and with it obtaining the indictment 
and if possible the conviction of the defendants in general, and Henry 
Stevens in particular. Henry lived at Lavallette; his brother, 
sister and cousin, the other defegdants, at New Brunswick. The case was 
a matter of newspaper notoriety; formal complaints had been made, and 
up to August 28, the first day of the period covered by the claim now 
under consideration, the case had progressed as follows: A complaint 
of murder against Mrs. Hall, July 22; her arrest in the small hours of 
July 29; bail allowed by Chief Justice on July 30; on August 12, William 
Stevens and Henry Carpender arrested charged with the crime; August 
16, 17 and 18, a hearing before Judge Cleary as committing magistrate ; 





















































‘ye A 


‘ew = 


\e 








STATE V. STEVENS 277 


defendants held; August 23, Carpender and William Stevens applied to 
Chief Justice for admission to bail and were referred to the Somerset 
Oyer; August 26, application for bail in the Oyer, and bail refused. 

It will be noted that up to this point Henry Stevens had not even 
been arrested. I doubt not that he was being watched, but not by agencies 
of the sheriff. He was indicted with the others on September 15 and 
was then arrested; so that the period now in question in this claim, Au- 
gust 28 to September 15, begins in effect with the refusal of bail to the 
other three defendants, and ends with the indictment. Plainly, it was a 
very tense and critical period: Henry had not been indicted and was at 
liberty ; he was not at that time publicly accused by Mrs. Gibson, I think, 
but she did accuse him at the trial in November. It may well be imagined 
that the special prosecutor wished to take no chances of Henry abscond- 
ing, and doubtless confident of securing an indictment against him, 
proposed to be sure of him when the indictment was found. There is no 
doubt at all in my mind that he told Sheriff Grant to watch Henry day 
and night by trustworthy men and plenty of them. He insisted on more 
than the sheriff thought necessary; who was to be the judge of that, 
the sheriff or the prosecutor? If we count from August 28 to Septem- 
ber 13 inclusive, there are 19 days of 24 hours each, or 38 days of 12 
hours each; the charge is for a total of 102 days of 12 hours, or an aver- 
age of less than three men on 12-hour watch at all times. That does not 
seem excessive. Sometimes there were more, sometimes less; but I do 
not feel justified in paring the charge on that account. No question is 
raised but that $7.50 is a fair charge for a 12-hour day or night. 

It is argued that the sheriff could have saved motor transportation 
by employing local Lavallette talent to do the watching. He testified that 
he felt bound to employ men of whom he was sure, that sureness meant 
personal knowledge, and that he took men whom he knew as against 
local talent that he did not know, and who, if there was any plausibility in 
the rumors of corrupt suppression of evidence that were flying around, 
might well be open to suspicion. I think he acted most judiciously in 
avoiding the employment of neighbors in and about the little settlement 
of Lavallette, in view of the conditions alleged to exist, whatever the facts 
might later appear to be. 

I proceed to the claim that there should be no charge for the services 
of the sheriff himself and Brown, the under-sheriff, because both are paid 
a salary by the county to cover all public services performed by them; 
and the case of Freeholders v. Hopkins, 98 N. J. L. 301, affirmed 100 Id. 
175, is invoked. But the decision in that case was, not that the county 
clerk’s searches made out of office hours need not be paid for by those 
for whom he made them, but that the county was entitled to the money 
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paid. I am not concerned, nor is the county of Somerset concerned, with 
the question whether the sheriff of Ocean claims as his own, compensa- 
tion for acting, say, as a night watchman or “operative” as it is called, 
for the account of the county of Somerset. That is a matter between 
the sheriff and his own county. If the sheriff serves a writ, or sells 
under execution, he collects the fees in the first instance, as the county 
clerk did in the Hopkins case. The services performed in this case are 
doubtless not mentioned in the fee bill, but if properly rendered, a fair 
compensation should be paid for them; and the sheriff has charged the 
same per diem for himself and his under-sheriff as for his operatives. 

The charges for automobile use at 21 cents a mile are to my mind 
plainly excessive. Somerset county pays 10 cents a mile and secures ser- 
vice at that rate. This refers to charges for use of a car by an operative 
driving his own car and paid $7.50 per day. If that is a fair rate in Som- 
erset, it should be a fair rate in Ocean. But it is in evidence that mileage 
was allowed only from and to the court house as a terminal. In view of 
this fact, I will allow 12 cents for the mileage charged, reducing the 
total in the two bills of $854.28 to $488.16 to be distributed pro rata. 

The sheriff himself charges a per diem of 43 days, of which there 
are duplicate charges on 9 days, i. e. as for continuous services of 24 
hours. He was frank enough to say that many of the one-day charges, 
day or night, as the case may be, do not mean 12 hours’ work. When his 
detailed statement is analyzed, we find that from August 28 to September 
15, a total of 19 days, he has charged for 27 days of 12 hours each, nine 
of which are night as well as day. Deducting the nine nights, there are 18 
full days charged. It is difficult to believe that the sheriff of a county 
was able, even with efficient office assistants, to abandon his regular duties 
entirely for between two and three weeks. The sheriff himself gave the 
answer, i. e. if he worked part of a day or part of a night on the case, he 
charged the whole day and night; so I understood his testimony. 

While I am disposed to allow on this claim, which is presented in 
apparent good faith, all that seems fairly assessable, I am forced to con- 
clude that of a total of 42 days charged in the two bills, 30 days is a 
proper allowance; and the claim will be certified on that basis. 

The first bill of $1,490.34 will be scaled to 90 days, or $875; auto, 
3.454 miles at 12 cents, $414.48; total, $1,089.48. 

The second bill will stand as to per diem, $127.50; but be scaled to 12 
cents per mile for auto, 614 miles, $73.88; total, $201.18; which amounts 
are respectively certified for payment by the Board of Freeholders. 
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STATE V. BLACK 


STATE v. BLACK, ET AL 


(Essex Co. Oyer and Terminer, June 6, 1927) 
Indictment—Combination to Monopolize-—A combination to monopolize is not, 
per se, indictable since the repeal of Chap. 13, Laws of 1913. 

Case of State of New Jersey against Raymond Black and others. 
Mr. Joseph L. Smith, and Mr. John O. Bigelow (of Counsel) for the 
State. 
Mr. William A. Wachenfeld, Mr. Harold Simandl and Mr. Benjamin 


Weinberg, for Defendants. 


FLANNAGAN, J.: This is a motion to quash an indictment. The 
indictment alleges a combination to monopolize, for the members of a 
certain association, the sale at retail of Kosher meat and to control the 
retail price thereof. 

The methods which the defendants are alleged to have undertaken 
to employ were two: first, by preventing competitors from obtaining cer- 
tain certificates or signs customarily used and signifying that meats 
offered are prepared Kosher; and, second, by preventing competitors 
from obtaining Kosher meats from wholesalers. 

Such certificates or signs, it is alleged may be furnished by a Rabbi 
or by the organization known as Vaad Hakashruth. 

It is alleged that the conspiracy contemplates the impoverishment and 
ruin of competitors, but this adds nothing to the allegation of intent to 
monopolize, for every attempt to monopolize must necessarily be taken to 
contemplate and involve, in order to maintain the monopoly, the destruc- 
tion of the business of competitors, if not im presenti then in futuro; for 
the moment an outsider establishes a like business monopoly ceases to 
exist, so that competitors, as they appear from time to time, must be 
disposed of. 

It is further alleged that a purpose of the monopoly was to enhance 
the retail price of Kosher meat, but it is not alleged that it was intended 
to do so to the extent of unreasonableness. The allegation that prices 
were merely to be enhanced also adds nothing. The characteristic of 
uncontrolled monopoly is its ability to control and vary prices at will 
from those which the natural course of supply and demand would estab- 
lish. This control, unless in the meanwhile human nature be revolution- 
ized, must, sooner or later, when favorable opportunity presents, normally 
result in the enhancement of prices. 

Three overt acts are alleged to have occurred in execution of the 
conspiracy and to effect the objects thereof: First, one of the conspira- 
tors, on June 8, 1926, solicited an employé of a wholesale dealer (who 
was not a member of the Association) not to sell to any retailers except 
members of the Association. Second, two of the conspirators, on Sep- 
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tember 2, 1926, made the same solicitation of another wholesale dealer 
(not a member of the Association). And, third, still another conspirator, 
on September 6, 1926, refused to sell to a retailer who was not a member 
of the Association. 

It is not alleged that these requests to wholesalers, outside the Asso- 
ciation, not to sell except to retailers in the Association, were accompanied 
by any violence, threats, fraud or compulsion, or that they amounted to 
anything more than persuation. Nor is it alleged that the refusal of the 
member of the Association to sell to a non-member covered anything more 
than a single sale, or that such refusal was because the proposed purchaser 
was not a member, or that it was based on anything more than per- 
suasion. 

It is not pretended or alleged that the conspirators controlled the 
Rabbis or Vaad Hakashruth or were to prevent the obtaining of certifi- 
cates from them, or obstruct the obtaining of Kosher meats from whole- 
salers by any particular means. It is not alleged that violence, intimida- 
tion, fraud, deceit, or any other illegitimate means, was contemplated to 
be used, nor is it indicated that any means except persuasion was pro- 
posed. 

There would be nothing illegal in the members of the Association 
endeavoring to persuade the Rabbis and the Vaad Hakashruth that their 
facilities were amp!e and that additional retail stores would be over-com- 
petition resulting in a deteriorated and less healthful service; and there 
would be nothing illegal in the members of the Association trying to per- 
suade wholesalers to sell their supply to them on the ground that their 
financial responsibility and terms of payment were better than what their 
competitors were in a position to offer. 

There is, therefore, no charge in the indictment of any criminal, 
illegal or illegitimate methods to be employed by the conspirators to ac- 
complish their purpose, and the question which remains is the broad one, 
whether or not it is, per se, criminal] in this State to combine to establish 
a monopoly. 

Since the repeal by Chap. 143 of the Laws of 1920, of Chap. 13 of 
the Laws of 1913 (one of the famous “Seven Sisters” so-called), there 
is no statute in New Jersey making it criminal to create a monopoly. 

This is not questioned by counsel for the State in the brief which 
he has prepared with much ability and learning, but he contends that a 
conspiracy to monopolize was criminal at common law and hence is indict- 
able in New Jersey. The question presented is whether or not this claim 
is well founded. The scope of criminal conspiracy at common law has 
been widely discussed and the difficulty of defining is well recognized. 
(Wright on Criminal Conspiracies and Agreements, London, 1873, pp. 66 
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and 67; Stephen on The History of the Criminal Law of England, Vol. 
2, pp. 227-9; State v. Bienstock, 78 N. J. L. 256, at 269). 

Whether a conspiracy to monopolize is criminal at common law has 
never been directly passed upon by the Courts of New Jersey, but it has 
been touched upon here and widely discussed elsewhere. 

In the 18th and 19th centuries, under the common law and statutes 
as then existing, it would seem that in England the defendants might 
have been indictable for such a conspiracy, but largely because of statutes. 
(Stephen’s History of the Criminal Law of England, Vol. 3, pp. 226, 
227). 

Under the modern British law, however, it has been held that a com- 
bination of persons in a trade to keep outsiders from pursuing that trade 
is not unlawful. (Mogul S. S. Co. v. McGregor, L. R. (1892) A. C. 25, 
35, 40, 41, 60). 

The most conspicuous case discussing the question as to whether a 
conspiracy to monopolize was criminal at common law is one in which 
the opinion was written by Chief Justice Taft (then Circuit Judge). His 
remarks were by way of dicta, but they form the basis of many of the 
decisions since that time. He says: 


“Contracts that were in unreasonable restraint of trade at common 
law were not unlawful in the sense of being criminal or giving rise to a 
civil cause for damages in favor of one prejudicially affected thereby, but 
were simply void and were not enforced by the courts. (Mogul S. S. Co. 
v. McGregor (1892) A. C. 25; Hornby v. Close, L. R. 2, Q. B. 153; 
Lord Campbell, Ch. J. in Hilton v. Eckersly, 6 El. and Bl. 4766; Hannen, 
J., in Farrer v, Close, L. R. 4 Q. B. 602, 612); (U. S. v. Addyson Pipe 
& Steel Co., 85 Fed. Rep. 271, 278-9; Affd., 175 U. S. 211).” 

I am quite satisfied that the weight of authority outside the State 
of New Jersey supports the Chief Justice’s view. (State v. Van Pelt, 136 
N. C. 633, 652-6; Macauley v. Tierney, 19 Rhode Island 255-264; State 
v. Scollard, 126 Wash. 335, 339-40; Transportation Co. v. Oil Co., 50 W. 
Va. 612, 617-27; Bowen v. Matheson, 96 Mass. 499, 502-4; Cote v. Mur- 
phy, 159 Pa. 420, 425-432; Buchanan v. Kerr, 159 Pa. 433-5; Bohn 
Mfg. Co. v. Hollis, 54 Minn. 223, 232-4; Harris v. Commonwealth, 113 
Va. 746; National Protective Association v. Cumming, 170 N. Y. 315, 
321-333; Paine Lumber Co. v. Neal, 244 U. S. 459, 471; Bossert v. 
Dhuy, 221 N. Y. 342, 358-360). 

In New Jersey, as already stated, there is no case directly in point, 
but the dictum of Chief Justice Taft is approved in a dictum by Vice- 
Chancellor Stevens in McCarter v. Firemen’s Ins. Co., 70 N. J. Eq. 291, 
293-4 where the Vice-Chancellor says: 


“In the case of U. S. v. Addyson Pipe & Steel Co., 29 C. C. A. 147, 
Judge Taft in an exhaustive and illuminating opinion on the subject of 
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contracts in restraint of trade says ‘contracts that were in unreasonable 
restraint of trade at common law were not unlawful in the sense of being 
criminal.’” (p. 293). 

The case was appealed to the Court of Errors and Appeals and the 
Vice-Chancellor’s decision was there reversed by a vote of seven to 
four (see 74 N. J. Eq. 372); but the question of the criminality of a 
conspiracy to create a monopoly (not being involved) was not touched 
upon by the majority. The minority, however, consisting of the Chief 
Justice and Justices Swayze, Reed and Bergen, in an opinion written by 
Justice Swayze, say, in referring to the contract then before the Court, 
(and so far as criminality is concerned, by way of dicta) : 


“Even if the contract were invalid, I agree with the learned Vice- 
Chancellor that the only effect is that it is unenforcible. It is sufficient to 
justify that view to quote from the famous opinion of Judge Taft, upon 
which the learned Vice-Chancellor relied. (U.S. v. Addyson Pipe & Steel 
Co., 85 Fed. Rep. 271). The Court said that contracts that were in un- 
reasonable restraint of trade at common law were not unlawful in the 
sense of being criminal, etc. (74 N. J. Eq., 372, at pp. 411-2).” 

A very thorough and instructive discussion by Arthur W. Allen is 
found in the “Harvard Law Review,” Vol. 23 (1909-10), p. 531, under 
the title “Criminal Conspiracies in Restraint of Trade.” The author, 
after reviewing fully the English and American decisions upon the com- 
mon law, reaches the following conclusion (p. 547): 


“The difficulties of framing any fair rule of definition bring one 
inevitably to the conclusion that the best solution of the problem is to say 
with Judge Taft that trade agreements are not punishable under the rules 
of the common law, and then to look to the Legislature to pass adequate 
and definite measures to protect the public.” 


The weight of authority outside this State, supported by the dicta 
in New Jersey above quoted, leads me to hold that a conspiracy to monop- 
olize was held at common law not to be criminal. 

The case of State v. Bienstock, 78 N. J. L. 256, referred to by both 
sides, is not in point. It holds that a combination to count and tally three 
hundred ballots as cast at a primary election for delegates to the State 
and Congressional District elections, which were not in fact actually cast or 
voted, was a criminal conspiraty at common law. It would be difficult 
to see how such a conspiracy could be regarded otherwise than as a 
cheat and a fraud upon the public. 

The discussion in that case was as to whether or not the principles 
of the common law, when applied to the state of fact disclosed, required 
that an indictment be quashed though the question involved had never 
been raised at common law and, probably, under the conditions existing 
at common law, could never have arisen. (78 N. J. L. 276-7). In the 
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instant case no fraud or cheat is alleged and the question is as to what 
has already been decided at common law. 

It is urged in behalf of the State that the Court should lean toward 
the State in considering the motion, for the reason that, while the defen- 
dants can review a decision denying the motion, if the Court should grant 
the motion and quash the indictment, the State cannot review such action, 
and would thus be left helpless. 

It is quite true that a motion to quash, as a general rule, is addressed 
to the discretion of the Court and is not reviewable on writ of error, but 
this rule “is not applied when the motion is rested upon the failure of the 
indictment to charge a crime,” as is the fact in the instant case (State v. 
Mandeville, 88 N. J. L., 418), and the State has, therefore, the right of 











appeal. Moreover the State has a complete remedy in equity by injunc- 
tion at the instance of the Attorney-General. (McCarter v. Firemen’s 


Ins. Co., 74 N. J. Eq., 372). 


The indictment should be quashed. 





MISCELLANY 





STATE BAR EXAMINATIONS 


The following are the questions 
asked at the State Bar Written Ex- 
aminations at the May Term, 1927: 

ATTORNEYS’ QUESTIONS 

1. (a) What are the objects of 
the United States Constitution as 
stated in the preamble ? 

(b) What is the Supreme Law of 
the land as stated in the United 
States Constitution? 

2. (a) Has a Court of the United 
States power to pass upon the con- 
stitutionality of Acts of Congress? 

(b) Name the case in the United 
States Supreme Court where the 
question was first considered and 
the Judge who wrote the opinion? 

3. The defeated party appeals to 
the Court of Errors and Appeals 
from a decree in Chancery advised 
by a Vice-Chancellor before whom 
the case had been tried. Was any 
Judge disqualified to sit on this case 
in the Court of Errors? 

4. The Legislature passed an Act 
establishing a form of government 


for all cities which by the then last 
census had a population of not less 
than one hundred thousand and not 
more than one hundred and twenty- 
five thousand and fronting on a nav- 
igable river. There was existent 
only one city to which this descrip- 
tion applied. What have you to say 
as to the validity of this legislation? 

5. Jones conveyed a tract of land 
to John Smith and Mary, his wife, 
and Alexander Brown. John Smith 
thereafter obtained an absolute di- 
vorce from Mary, who thereupon 
married Brown. Brown died intes- 
tate leaving Mary him surviving 
and two children. What was the 
interest of the parties in the prop- 
erty? 

6. What is necessary to a valid 
deed of real estate by a married 
woman ? 

7. A purchased a second hand 
safe from B and had it loaded on a 
truck to be conveyed to his store. 
On the way the truck collided with 
another truck and the safe was 
thrown out. A secret drawer con- 
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taining $1,000, the existence of 
which was unknown both to A and 
B, fell out and was found by C. 
Both A and B claim the $1,000 from 
C, who resists the claims of both. 
What do you say? 

8. Brown rented a store to Smith 
for three years, expiring May I, 
1926. Smith put in counters and 
shelving, nailed to the floors and 
walls. On April 30, 1926, Brown 
by deed conveyed the building to 
Green. On May 2, 1926, Smith, 
having failed to surrender the key, 
entered the store and attempted to 
remove the counter and _ shelves. 
Both Brown and Green took steps 
to stop him, each claiming the 
counter and shelves. Who, in your 
opinion, was entitled to them? 

9g. A contracted with the Board 
of Chosen Freeholders of U County 
to erect a bridge over the Y river 
for the sum of $200,000, to be paid 
in installments of $50,000 each as 
the work progressed. A commenced 
work. When the bridge was almost 
completed and A _ had received 
$150,000 on account, by reason of 
storm and floods of unprecedented 
severity, the bridge was carried 
away and destroyed. A having re- 
fused to complete the bridge under 
his contract, the county sued him 
to recover back the $150,000. Could 
it recover ? 

10. Jones, a miller in Minneap- 
olis, sold a carload of flour to Smith 
and delivered same to the P Rail- 
road Company to be transmitted to 
Smith at Jersey City, payment to be 
made in thirty days. When the 
flour arrived at Jersey City, Smith 
rejected it because of bad quality; 
Jones refused to take back the flour. 
A few days after this refusal, the 
flour being still in the freight car, 
Smith made an assignment for the 
benefit of creditors. Jones sought 


to get back the flour and demanded 
company. 


it from the _ railroad 
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Smith’s assignee also demanded it. 
Who was entitled? 

11. X at the conclusion of a game 
of bridge owed Y $150 and gave 
him a check for same. B cashed 
the check for Y the same day 


without notice of what it rep- 
resented. B presented the check 
to X’s bank the next = day 


for payment and found payment 
had been stopped. He sued X, who 
set up the defense that the check 
was given in an illegal transaction 
and is therefore void. Judgment for 
whom? 

12. Draw a clause to be inserted 
in a will providing for all of tes- 
tator’s property to go to his wife 
for life, remainder to his children 
and if none surviving at her death 
to a charitable organization. 

13. A dies intestate possessed of 
a net estate of $150,000, leaving a 
widow and a minor child of the 
age of 18 years. State the steps 
necessary to the administration and 
distribution of the estate. 

14. A’s will provides as follows: 
“I do authorize and empower my 
executor to sell and dispose of all 
my real estate.” A’s personal estate, 
being insufficient to pay his debts 
and legacies, his executor sold the 
real estate, and after payment of 
debts, etc., a surplus of $2,500 re- 
mained. The residue of A’s estate, 
by his will, was given to X, who, af- 
ter A’s death, died intestate, leaving 
a widow and a child. Has there 
been equitable conversion and how 
shall the surplus be disposed of ? 

15. (a) What are the necessary 
averments to support a proceeding 
under an Act entitled “An Act to 
compel the determination of claims 
to real estate in certain cases and to 
quiet title to the same;” and (b) 
in what Court must such a proceed- 
ing be instituted ? 

16. A proved at the trial that he 
saw X’s automobile coming toward 
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him on a public street, at high speed 
at least 200 feet from a street inter- 
section; that he started to cross the 
street at said intersection, and near 
the middle of the street was struck 
by the automobile, which gave no 
warning. The automobile was be- 
ing driven by X’s son who was 
alone at the time. X moved for a 
nonsuit on the grounds of contr:bu- 
tory negligence and that it was not 
shown that the son was acting for 
the father, nor on the father’s bus- 
iness at the time. Decide the mo- 
tion. 

17. Action by A against B, the 
owner of an apartment house. A 
proved that she had been visiting 
a tenant on the third floor, and in 
descending the stairs in the hallway, 
which were for common use of the 
tenants, she had tripped over a de- 
fective metal step-binder, with an 
upstanding part, and had_ been 
thrown and injured. She also 
proved that the condition had ex- 
isted for at least two weeks, and 
that the janitor knew of the condi- 
tion. B showed that, because of 
physical disability, he had not vis- 
ited the premises and had no knowl- 
edge of the defect; that entire 
charge of the premises had been 
given to managing agents who had 
no knowledge of the defect and that 
the janitor had no authority to make 
repairs. Upon a judgment for A, 
B appeals. Should judgment be af- 
firmed ? 

18. Defendant, the City of New- 
ark, owned and conducted an as- 
phalt plant, and in connection there- 
with, owned and operated a steam 
roller used in the performance of 
work for the city and for others. 
Plaintiff, M, alleges that he was 
driving a team of horses and when 
near the steam roller, it emitted a 
cloud of steam, causing the horses 
to run away, seriously injuring M. 
M proved at the trial that the steam 


roller was unattended, that no 
warning sign was given, and that 
the city was then doing paving work 
on its own account and also for a 
street railway company. Rule on 
motion for nonsuit. 

1g. A and B are indicted for con- 
spiracy to burn the dwelling house 
of C. On the trial of the indict- 
ment the State proves only the mak- 
ing of an agreement to commit the 
crime. Will a verdict of guilty be 
supported by this proof? 

20. (a) What is the plea of non 
vult ? 

(b) Define reasonable doubt. 

(c) What is the plea of autre- 
fois convict? 

(d) How many challenges are al- 
lowed to the State on the trial of an 
indictment for murder? 

21. A woman commenced an ac- 
tion for divorce against her hus- 
band for desertion praying for ali- 
mony. Service was made upon the 
defendant by publication. How and 
under what circumstances may the 
wife recover alimony after final de- 
cree? 

22. Under the General Corpora- 
tion Act what is the limit of assess- 
ments on capital stock ? 

23. B was indicted for robbery. 
W was called by the State to iden- 
tify him, and answered that he 
could not do so. He was asked by 
the Prosecutor if he had not made 
a statement in writing to the con- 
trary effect. (1) Could it be shown 
by the Prosecutor that he had made 
such statement, and (2) could the 
statement be offered in evidence? 

24. In an ex parte divorce suit 
the petitioner wished to prove the 
laws of Pennsylvania to establish 
that desertion was a good ground 
for divorce in that state. By what 
methods may it be done? 

25. Jones sued Brown for $1,000 
money loaned, and recovered judg- 
ment. At the time the suit was com- 
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menced, Brown held a note made by 
Jones which he did not set off in 
that action. After judgment, as 
aforesaid, Brown sued Jones on 
said note. Should he recover? 

26. Plaintiff recovered a verdict 
in the Circuit Court for $6,000 for 
serious damages caused by defen- 
dant’s negligence. He desired to 
raise the question of the inadequacy 
of the damages. How should be 
proceed to test the matter and in 
what Court? 

27. Draw an answer to a suit on 
a promissory note that it was given 
to the plaintiff to compound a 
crime. 

28. During the trial of a criminal 
cause, counsel for the defendant as- 
serted in his argument his personal 
belief in the justice of his client’s 
cause, his belief in his client’s in- 
nocence and in the untruthfulness 
of a witness. What have you to say 
about this? 

29. Draw a petition by a woman 
against husband for divorce on the 
ground of desertion, omitting the 
prayer and the affidavit. 

30. A filed a bill in Chancery to 
foreclose a mortgage on June 2, 
1921. On June 1, 1921, the 
solicitor issued a subpoena which 
was duly served on the de- 
fendant who took no action in the 
matter. After final decree and the 
property was advertised for sale, 
the defendant moved to set aside 
the proceedings because of the 
above irregularity. Should he suc- 
ceed? 





7 
SOME STATE NOTES 





The second Assistant Attorney- 
General, who was Mr. Francis H. 
McGee until his death, is now Mr. 
Grover C. Richman, of Camden. 

Assistant United States District 
Attorney Richard C, Plumer, of 
South Orange, has been appointed 
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by Attorney-General Katzenbach as 
special assistant to enforce the Abell 
blue sky law of 1927. He entered 
upon his new duties July 5 at an an- 
nual salary of $5,000. He was for- 
merly Prosecutor of Ocean county. 
The Abell Act is designed to pre- 
vent the sale of worthless securi- 
ties and put a stop to illegal prac- 
tises in connection with their issu- 
ance, negotiation or distribution. 

Mr. H. Theodore Sorg and Mr. 
George S. Harris, both counselors, 
have inaugurated a “Lawyers Quiz 
Course,” with 30 lectures, in New- 
ark. They cover legal subjects 
necessary to pass the New Jersey 
Bar Examinations. The fee is $60 
per course. 

Sheriff George P. Nimmo, of 
Bergen county, died on May 2tst 
in Paterson General Hospital. He 
was forty-six years old and had 
been ill only a short time. Infec- 
tion from an abscess in his left leg 
is believed to have caused his death. 
Sheriff Nimmo gained State-wide 
attention when he took a part in pre- 
venting gatherings of strikers in the 
Passaic textile strike. He read the 
riot act in Garfield, Bergen county. 

On May 7th about 250 members 
of the Essex County Bar held an 
annual dinner in the Washington 
Restaurant, in Newark, and special 
tribute was paid to Chief Justice 
Gummere, who had headed the Su- 
preme Court of this State for 25 
years. He made a striking address, 
and other fine addresses were made 
by Hon. Robert H. McCarter, Sen- 
ator J. Henry Harrison, Mr. Justice 
Kalisch, Judge John J. White and 
Mr. E. M. Collie. 





STATE BAR MEETING 


The State Bar Association met 
at Atlantic City on June 3 and 4 
and was well attended. The out- 
going President was State Treas- 
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urer Read and the President-elect 
was Michael Dunn, of Paterson. 
Other officers elected were: 

Edward L. Katzenbach, First 
Vice-President; Ralph E. Lum, 
Second Vice-President; Harry R. 
Coulomb, Third Vice-President ; 
LeRoy W. Loder, Secretary ; Lewis 
Starr, Treasurer; Directors for the 
First, Second and Third Judicial 
Districts, respectively, J. Forman 
Sinnickson, William D. Lippincott 
and William A. Stevens. 

At the annual banquet the speak- 
ers were Mr. Read, Judge William 
H. Smathers and State Senator 
Clarence E. Case, Judge White, etc. 
At the closing sessions Mr. Read, 
Edward D. Duffield and others 
spoke, the two former against the 
present laws in this State enforcing 
the 18th Amendment to the U. S. 
Constitution. 





OBITUARIES 


Ex-GoveRNorR Foster M. 
VOORHEES 

Former Governor and State Sen- 
ator Foster M. Voorhees died at 
High Bridge, N. J., June 14, 1927, 
aged 70 years. He had been seri- 
ously ill of heart trouble for sev- 
eral months. It is said he died smil- 
ing, while bantering with his nurse 
over his ability to put on his glasses. 

Mr. Voorhees was born in Clin- 
ton, Hunterdon county, November 
5, 1856, of Dutch-English stock that 
came from Holland in 1660 and 
settled first on Long Island. His 
father was Nathaniel W. Voor- 
hees, well-known banker of Clin- 
ton, N. J. He was one’of a family 
of five children, received a public 
school education and went to Rut- 
gers University, where he was grad- 
uated in 1876. He taught in the 
College Grammar School for a year 
after his graduation and then stud- 
ied law in Elizabeth under the late 








Chancellor William J. Magie and 
Joseph Cross. He was admitted to 
the Bar in 1880 and became a coun- 
selor in 1884. He always practised 
his profession in Elizabeth. His 
political career started in 1887, 
when he was elected to the Assem- 
biy from Union county. He had 
been a member of the Elizabeth 
Board of Education since 1884. He 
served in the Assembly three years. 
In 1893 he was elected to the State 
Senate over James E. Martine, lat- 
er United States Senator, and was 
Republican leader in the “Rump 
Senate” in the famous split of Re- 
publicans and Democrats over the 
credentials of Senator Bradley, of 
Monmouth, which created a situa- 
tion, and when the State had two 
Senates until the Supreme Court 
sustained the Republicans. 

He was a candidate for the Re- 
publican Gubernatorial nomination 
at the Convention which nominated 
Mr. Griggs, and in 1896 was re- 
élected to the Senate. In 1898 he 
was made its President, moving 
from there to the Acting-Governor- 
ship. He resigned to become a can- 
didate for Governor. His adminis- 
tration was marked by reforms in 
State and county _ institutions, 
which were brought into the lime- 
light by disclosure of deplorable 
conditions at the Hudson County 
Poor Farm on Snake Hill. He ad- 
vocated the establishment of Rah- 
way Reformatory. During his ca- 
reer as Senator and Governor he 
was instrumental also in obtaining 
revision of liquor license and ‘rail- 
road tax legislation. In 1902 he be- 
came a Trustee of Rutgers College. 

Governor Murphy appointed him 
chief commissioner from New Jer- 
sey to the Louisiana Purchase Ex- 
position in St. Louis in 1904, and 
made him a member of the Morris 
Canal Commission. Two years lat- 
er Governor Stokes appointed him 













t 
{ 
| 













a Circuit Court Judge and the Sen- 
ate confirmed the appointment, but 
he declined the office. He accepted 
appointment as Commissioner on 
Public Utility Franchises, and in 
1907 was appointed chairman of the 
State Water Supply Commission. 
He was a director of the Union 
County Trust Company from its or- 
ganization, was a thirty-third de- 
gree Mason and a member of the 
Independent Order of Foresters 
and Delta Phi Upsilon fraternity. 

One of his greatest interests af- 
ter he left politics was the develop- 
ment of Hill Acres, his 250-acre 
farm in the Hunterdon hills near 
High Bridge, some 20 years ago, 
where he kept Aberdeen-Angus cat- 
tle, Yorkshire and Berkshire swine, 
Dorset sheep and prize fowl and 
Angora goats. He maintained at 
the same time his law office at 286 
Broad street, Elizabeth, and an ac- 
tive practise. 

The Governor was always pop- 
ular, had a most pleasant way of 
meeting his friends and clients, and 
he knew hundreds in all sections of 
the State. He never married. He 
is survived by one brother and two 
sisters, the latter residing at Clin- 
ton, where, in Riverside Cemetery, 
he was buried. 


Jupce Joun W. Wescott 
Former Judge John Wesley 
Wescott, of Hdddonfield, N. J., 
died at his home there on June 11, 
1927, of hyperstatic pneumonia, the 
result of a weakened condition from 
long illness of heart trouble. 

The son of a glass worker, Judge 
Wescott was born in Waterford, 
N. J., on February 20, 1849. He 
was educated at the village school, 





288 THE NEW JERSEY LAW JOURNAL 





Wesleyan Academy at Wilbraham, 
Mass., Yale University and Yale 
Law School. He was graduated 
from the University in 1872 and 
from the Law School four years 
later. While at Yale he played on 
the first football team to meet 
Princeton, rowed on the first eight 
to compete with Harvard, played 
baseball and was the champion in 
wrestling and boxing. He paid his 
way through school by working as a 
farmer, teacher, athletic coach, and 
even at that early date his ability as 
an orator was so marked that he 
was able to earn an occasional dol- 
lar from engagements as a public 
speaker. He was one of the found- 
ers of modern baseball. 

He was admitted to the Connecti- 
cut Bar in 1876 and to the New 
Jersey Bar two years later, becom- 
ing counselor in 1881. In 1885 he 
was appointed President Judge of 
the Camden county Courts and in 
1914 Governor Fielder appointed 
him Attorney-General, in which ca- 
pacity he served until 1919. 

When Wilson was nominated as 
the Democratic candidate for Gov- 
ernor of New Jersey Judge Wes- 
cott left the Convention hall in dis- 
gust. He believed at that time that 
the candidate would become a pup- 
pet of a faction in New Jersey 
which he opposed. Eventually he 
changed his opinion, became a firm 
friend and a strong supporter of 
the President, and was twice called 
upon to place him in nomination for 
that office. 

In 1875 Judge Wescott married 
Frances Marie Louise Leclerc Pry- 
or, of New Haven, Conn. They 
had three sons, all of whom became 
lawyers. 

















